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ALDERMAR, J.
This cause i3 before us ou diracc appeal to reaview
the decision of the District Court of Appeal, Firsc Discrice,
in Bogers v. Scate Board of Medicasl Examiners of Florida,
371 S0.2d 1037 (Fla. lsc DCA 1979), which coustruad & pro-
viaion of the Florida Conscituriom. Although wa find it

uanecsssary to the disposicion of this cause to reach the
constitucional comnstruction given articfc I, section 2,
Florida Constituticn,L by the district court, we affirm tha
Tesult of the district court's dacision because, under the
varticular facts of this case, Lt appears thac tha action of
the Board of Msdical Examiners restraining Dr. Bogers from
furthar utilizacion of chelation trearcment was sn srbicrary

and unreasbnable exarcise of the state's policm power.

lArticln I, saction 2, florida Comstitution, providas:

All natural personms . bave {naliepable righcy,
among which are the right to enjoy and dsfend
lifa and libarty, to pursue bappineas .,

.



Dr. Rogers, a practicing physician {n Brevard County,

was ordered by ths Brevard County Madical Associstion to dis-

2

continus the usa of chelation therapy® Ln the tresatment of

zTha district court in its dacision hers under rsview
explained in decail the nzturs of chelation therspy:

Tha record reveals that chelation therapy consists

of a serias of intravenous injections of a chelating
, usually disodium ethylanediamine tetrasceric

acic (haresaftar disodi{um EDTA, Ha, EDTA, or EDTA),
Each injectioun takas approxim;cnl} three to four hours
to administer, and 2 normal course of cCreatmenr usually
involves cwanty such i{njections. The traaCnents ara
spacifically intendsd to traat artariosclarcais (hard-
aning of the arterias), ctherosclerosis (dspoasirs on
the {oner lining of the arceriss), and other gener-
alizad circulatory deficiencies caused by axcess
calcium in the circulatory vassals, The common che-
latin aﬁnnc. Ha, EDTA, wasa origtnall{ discovarsd by
I.G. ?ar en {n e 1930's and is widely used as a
food prasarvacive, EDTA {ntravenous treatment L
often recomended for lesd poisoning and ochar
disssasas raquiring removal of heavy matals from the
body, Chelation treatments warsa widely used during
World War II in treating sailors who bad contractad
polsoning from leadad paint, Since World War II
moTe than 1500 scientific articles and studies have
bean published concerning praccically every appli-
cation of the chalating procass in the body., Many
of thosa articlas are contained in the rescord.

The preciss chemical resction wharaby matals, or

calcium, ara removed from tha body through chelation

ix not yet complataly known nor undarstood. Howvevar,

through ths year:s, many doctors have observed that

after EDTA infusion, the urine calcium level rises

and remains xt relacively high levels for some moachs

after administration of the treatments. The theory,

now generally agreed upon by chelation proponents, is

that the chelating salt binds wich lonic caleium in

tha blood, causing a temporary calcium deficlency in

the blood. This 1a rapidliy replacad by calefum in

precipicace form fonizing {n the bloodstresam. This

caleium, knovn as metastatic calcium, comss from the

walls of the blood vessals and from calcium precipicacs
‘ {n «very call, Hany experts belisve rthat the matastacic

calcium sludge in each cell causes the calls gradually

to disfuncrticn. This phenomencn, coupled wich the

bettar kpown effects of calcium daposits on the interior

valls of the blood vessels, results in a gradual decline

in blood flow and cell function. Thus, if the pernicious

calcium bulldup can be preventad or reaversad, calls and

vessels can continua to funccion wall into old age,

Teducing the {navicable effects of hardening of the

artariss and othar vascular occlusive diseases,

The tvecord {3 veaplate with claimed instances of .
dramatic restoration of blood flow to the extremities
resulting in arresc of gangrene, restored ssnsacion,
focreased temperacurs and reacurn of normal ycolor to
toas, fingars, hands and faet aftar chelatfon treat-
mant, In one axceptionally dramatic case histery,
Raynolds Hall, & patient of petitioner, allegedly
regainad his sight during his savaenth chelation
tTeacmant,
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arcariosclerosis. As a ressulc of his refusal to discontinue

{ts use, Dr. Rogary was axpelled from the assoclatiom. Subsa-

quantly, pursuant to section 458.1201(1)(p), Florida Scatutas

(1975%),

3 the Florida State Board of Madical Examiners filed

an adminisctrative cowmplaint charging Dr. Rogers with unpro-
fassional conduct as definad by section 458.1201(Ll)(m), Florida
Statutss (1975).%

I7L So.

Z (Coutinuad)

Chalacion tharapy fa, then, infusion of a chelating
agent (generally Ha, EDTA) into the bloodstream ovar
saveral hours, a trgntmnnc which {s repracad abouc 20
times, generally ovar a pariod of a2 month or morw.

24 at 1038-39.
3seccion 458.1201(1)(p), Florida Statutes (1975), provides:

(1) Tha board shall have suthority to deny an
application for a lLicense or to discipline a physician
licensed undsr this chapter or any antacsdent law who,
sftear haaring, has been adjudged unqualifiad or guilcy

of aoy of the following:

{p) Baing ramoved or suspendad, or having disci-
plinary action taken, by his peers within any profesaional
madical sssociacion, soclecy, professional standards
reviav organization established pursuant to s, 249F of
Public Law 92-603, or similarly couscictuted profussiocual
body, whether or not such assoclation, s¢clecCy, opgani-
zation, or body (s local, regional, staca, national, or
intarnacional in scope, or by baing disciplinaed by a
licensed hospital or medical staff of said hoaspical for
{mmoral or unprofessiocual conduct or willful misconduct
or negligenca by the person In his capacity a&s a physicilam
licansed pursuanrc to this chapcter. Any body taking action
as set forth {n this paragraph shall crepert such actiom
to the board wirhin 30 days of its occurresnce or ba
subject to a fine aszassad by the board in an amount
not «xceeding $500.

Asection 458.1201(1)(m), Florida Statutes (1975), provides:

(1) The board shall have authority to dasy an
applicacion for a license or to discipline a physician
licensed undsr this chaptar or any antecedant law who,
after hearing, haz been adjudged unqualified or gullcy
of guy of the following:

(m) Baing guilty of imsoral or unprofessional’
conduct, incompetsace, negligence, or willful mis-
conduct, Unprofessfonal conduct shall include zny
departurs from, or the faillure to conform to, tha
standards of acceptable and prevailing medical practice
in his ares of expertise as determined by the board,
in which proceeding actusl injury to & patiant need oot
be astablished when the sama {3 committed {n tha courss
of his praccica, whather comnittad within or without
this state,
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The baaring officar, whosae findings and conclusions
vers adoptad by the Board, concluded chac chelation ctherapy
can best be classified as fuvestigacional, that it mors
likely can be classified as quackery, and that {t3 uie
outside A—controllnd snvironmant such 4s & ressarch inactituce
faills to conform to acceptable and prevailing medical practicae,
Although not finding that chalation therspy L{s in any manpar
~harmful to the patient or that Dr. Rogers misled his patisncs
into believing that this wathodology of treatment was a curas
for artariosclarcsis, the hasring officer determined that

Dr. Rogers failed to demonstracs thag chelacLonfthurapy
resvlts {n any pacient benefic {n terms of organic procass
and recommanded that Dr. Rogers be raprimanded, ba orderad
o cease and desisc from employing this trestment, and be
Placad on probation for ons Jear during which time he should
dexonstrate ths type of sxamplary conduct required of a duly
licensed physician.

Quashing the Board's order, the district court datarmined
that neicher the Board nor the Brevard County Medical Associa-
tion had made eny finding that chalatiom tharapy {s i(n any
respect barmful or harardous to tha patient, that Dr. Rogars
allowed his pacients to maka their own chofce as to whecher
to begin thig tr‘ul:mant after full disclosurs that this
wathodology has not been proven affective, that chelacion
tharapy is videly used as a truatmanc for artariosclerosis
by a dafinitas winority of the oedical profassion, that Dr. Rogars
naver clafimed Lt wvaz a cure, and that thars Vas no allegationm
or proof of fraud, milraprnsantntian. cosrcion, or ovarTesaching,
The discrict court acknowvledged tha state's authoricy to
regulate the medical profession but held that the Board's
action was noc rexsonably relatad to the public'y bealth and
welfare, It concluded thac the Board, on the racord presantad
for reviev, could not prohibic Dr. Rogers from adminiscering

chelation therapy,



Entrusted with the enforcement of appropriate standards
for the practice of medicina, the Board, in rescriccing
Dr. Rogers' professional activicies, was acting under cha
state's police pover and pursuanc to seczions 458.1201(1)Cm)
and 638.1201(1)(p). Alchough the stata hzs thse pover to
regulate the practice of nadicine for the bensfit of che
public heselch and wvalfare, this power is not unrastricted.
‘The regulations i{mpcsad wust be reascnably ralacted to the
public health and welfars and wust not amount to an arbitrary
Oor unrsasonsble interfarsnce wich the right to practics
one's profession which 1is & valuable property righe pro-
tactad by the dus process clsuse, Doe v. Bolrom, 410 U.S.
179 (1973); Dant_w, West Virginia, 129 U.S. 114 (1889).

Undar the particular facts of this case, we conclude

chat tha Board's action unreasonably interfarss with Dr. Rogers'
right to practice madicine by curtailing the exercise of his
professional judgment co admin{ster chelation therapy. The
record bafore us fails to evidence harmfulness as a reason-

able basis for the Board's action in vestricting use of this
tresatmant, Cf, Golden v. McCarty, 337 So.2d 388 (Fla.

1976). Turthermore, the evidence demonstraces that no fraud
or daception was exarcisad by Dr. Rogers upon his patiencs
who wvere fully informed of the nacure of the procedurs and
the possibility of no improvemant. Sanctions wsra {mposed
againsc Dr. Rogers because he utilized a modality not
acceptad by the Board as having been proven effective, not
bacause the Board found that the traatment wvas harmful or
that Dr. Rogers had defrauded his patients into balieving
that chelacion trestmant wan a4 cuxrs for their conditionms.
The Board's™ findings do not support a conclusion of quackary,
and the state-i{mposad limitation on the administrscion of
chelation trsacnsnt has not been shown by the evidence to
have 2 ressonsble relationship to the protsction of the

health and welfare of the public.



Accordingly, basad upon che racord in this case, wa

hold that tha Board's action ls an unreasonable exsrcisa

of the police power, and we afiirm the result of the

decision

of tha district court quashing che order of the Board.

SUNDBERG, C.J.,

Concur

Ic is s0 ordared.

ADEINS, BOYD, OVERTOW, ENGLAND and McDONALD, JJ.,

NOT PINAL UNTIL TIME EXPIRES TQ FILE REHZARING HOTION AND, IP

FILEZD,

DETERMINED,
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